94 8.Ct. 1868
416 U.S. 637, 94 8.Ct. 1868, 40 L.Ed.2d 431
(Cite as: 416 U.S. 637, 94 S.Ct. 1868)

was directed at respondent's motives in standing fri-
al: *“They (the respondent and his counsel) said they
hope that you find him not guilty. I quite frankly
think that they hope that you find him guilty of
something a little less than first-degree murder.’
e Respondent's counsel objected immediately to
the statement and later sought an instruction that
the remark was improper and should *641 be dis-
regarded.™? The court then gave the following in-
struction:

FN8. App, 129,

FN9, No instruction was sought at the time
although the court apparently was willing
to ‘(Fl)ad there been a motion made by you
at that time to have me instruct the jury
along the lines of eliminating that from
their minds, or something of that nature, 1
certainly would have complied, because I
did consider at the time the argument was
beyond the grounds of complete propriety,
but certainly far from being grounds for a
mistrial.” Id., af 133,

‘Closing arguments are not evidence for your
consideration. . ..

‘“Now in his closing, the District Attorney, 1
noted, made a statement: ‘I don't know what they
want you to do by way of a verdict. They said they
hope that you find him not guilty. I quite frankly
think that they hope that you find him guilty of
something a little less than first-degree murder.’
There is no evidence of that whatsoever, of course,
you are instructed to disregard that statement made
by the District Attorney.

‘Consider the case as though no such statement
was made."FN10

FNI10. Id., at 143-144.

The majority of the Supreme Judicial Court of
Massachusetts, though again not disputing that the
remark was improper, held that it was not so preju-
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dicial as to require a mistrial and further stated that
the trial judge's instruction ‘was sufficient to safe-
guard the defendant's rights.™i Despite this de-
cision and the District Court's denial of a writ of
habeas corpus, the Court of Appeals found that the
comment was potentially so misleading and preju-
dicial that it deprived**1871 respondent of a con-
stimtionally fair trial.

FN11. 360 Mass., at 538, 277 N.E.2d, at 105.

*642 The Court of Appeals reasoned that the
jury would be naturally curious about respondent’s
failure to plead guilty and that this curiosity would
be heightened by Gagliardi's decision to plead
guilty at the close of the evidence. In this context,
the court thought, the prosecutor's comment that re-
spondent hoped for conviction on a lesser offense
would suggest to the jury that respondent had
sought to plead guilty but had been refused. Since
the prosecutor was in a position fo know such facts,
the jury may well have surmised that respondent
had already admitted guilt in an attempt to secure
reduced charges. This, said the Court of Appeals, is
the inverse of, but a parallel to, intentional suppres-
sion of favorable evidence. The prosecutor had de-
liberately misled the jury, and even if the statement
was made thoughtlessly, ‘in a first degree murder
case there must be some duty on & prosecutor to be
thoughtful.'™12 Therefore, the District Court had
erred in denying respondent's petition.

FN12. 473 F.2d, at 1240.

I

[13{2] The Court of Appeals in this case noted,
as petitioner urged, that its review was ‘the namow
one of due process, and not the broad exerciss of
supervisory power that (it) would possess in regard
to (its) own frial court'¥™'3 We regard this obser-
vation as important for not every trial error or in-
firmity which might call for application of super-
visory powers correspondingly constitutes a ‘failure
to observe that fundamental fairness essential to the
very concept of justice.’ Lisenba v. California,
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314 U.8. 219, 236, 62 S.Ct. 280, 290, §6 L.Ed. 166
(1941). We stated only this Term in Cupp. v.
Naughten, 414 U.S, 141, 94 S.Ct. 396, 38 L.Ed.2d
368 (1973), when reviewing an instryction given in
a state court:

FN13.1d, at 1238,

‘Before a federal court may overtwin a convic-
tion *643 resulting from & state trial in which this
instruction was used, it must be established not
merely that the instruction is undesirable, erro-
neous, or even ‘universally condemned,” but that i
violated some right which was guaranteed to the
defendant by the Fourteenth Amendment.'™4

FN1d.414 U.8,, at 146, 94 8.Ct,, at 400,

I3 This is not a case in which the State has
denied a defendant the benefit of a specific provi-
sion of the Bill of Rights, such as the right to coun-
sel, Argersinger v. Hamlin, 407 U.8, 25, 92 S.Ct.
2006, 32 L.Ed.2d 530 (1972), or in which the pro-
secutor's remarks so prejudiced a specific right,
such as the privilege against compulsory seif-
incrimination, as to amount to a denial of that
right, Griffin v. California, 380 U.8. 609, 85 S.Ct.
1229, 14 L.Ed2d 106 (1965).785 When specific
puarantees of the Bill of Rights are involved, this
Court has taken special care to assure that prosec-
utoria] conduct in no way impermissibly infringes
them. But here the claim is only that a prosecutor's
remark about respondent’s expectations at trial by
itself so infected the trial with unfaimess as fo
make the resulting conviction a denial of due pro-
cess, We do not believe that examination of the en-
tire proceedings in this case supports that conten-
tion.

FN13. Respondent does suggest that the
prosecutor's statements may have deprived
him of the right to confrontation. See
Pointer v. Texas, 380 U.S. 400, 85 S.Ct.
1065, 13 L.Ed2d 923 (1965), But this ar-
gument is without merit, for the prosecutor
here simply stated his own opinions and
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introduced no statements made by persons
unavailable for questioning at trial.

Conflicting inferences have been drawn from
the prosecutor's statement by the courts below. Al-
though the Court of Appeals stated flatly that ‘the
prosecuting attorney turned Gagliardi's plea into a
telling stroke against (DeChristoforo)™¢ by im-
plying respondent**1872 had *644 offered to plead
guilty as well, the dissent found the inference to be
‘far less obvious.™17 The Supreme Judicial Court
of Massachusetts stated that it considered the same
argument illogical:

FN16. 473 F.2d, at 1239,

FNI7. Id., at 1241 (Campbeli, J., dissent-
ing),

‘It is not logical to conclude that the jury would
accept any implied argument of the prosecutor that,
because one of the men whom the defendant
blamed for the murder had pleaded guilty, the de-
fendant was any less firm in his assertion that he
himself was not guilty of any crime whatsoever,’ s

FN18. App. 157.

Thus it is by no means clear that the jury did
engage in the hypothetical analysis suggested by
the majority of the Court of Appeals, or even prob-
able that it would seize such 2 comment out of con-
text and attach this particular meaning to it. Five
Justices of the Supreme Judicial Court of Mas-
sachusetts and at least one federal judge have all
confessed difficulty in making this speculative con-
nection.

In addition, the trial court took special pains to
correct any impression that the jury could consider
the prosecutor's statements as evidence in the case.
The prosecutor, as is customary, had previously
told the jury that his argument was not evidence,
e and the trial judge specifically re-emphasized
that point, Then the judge directed the jury's atten-
tion to the remark -particularly challenged here, de-
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clared it to be unsupported, and admonished the
jury to ignore it.™ Although some occurrences
at trial may be too clearly prejudicial for such a
curative instruction to mitigate their effect, the
comment in this case is hardly of such character,

FNI9.1d., at 119

FN20. See n. 10, supra.

*645 In Cupp v. Naughten, supra, the respond-
ent had challenged his conviction on the ground
that a ‘presumnption of truthfuiness' instruction, giv-
en by the state trial court, had deprived him of the
presumption of innocence and had shifted the
State's burden of proof to himself, Holding that the
instruction, although perhaps not advisable, did not
violate due process, we stated:

‘In determining the effect of this instruction on
the validity of respondent's conviction, we accept at
the outset the well-established proposition that a
single instruction to a jury may not be judged in ar-
tificial isolation, but must be viewed in the context
of the overall charge. Boyd v. United States, 271
U.S. 104, 107 (46 S.Ct. 442, 443, 70 L.Ed. 857)
(1926), While this does not mean that an instruction
by itself may never rise to the level of constitution-
al error, see Cocl v. United States, 409 U.S. 100
(93 S.Ct. 354, 34 L.Ed.2d 335) (1972}, it does re-
cognize that a judgment of conviction is commonly
the culmination of a trial which includes testimony
of witnesses, argument of counsel, receipt of exhib-
its in evidence, and instruction of the jury by the
judge. Thus not only is the challenged instruction
but one of many such instructions, but the process
of instruction itself is but one of several compon-
ents of the trial which may result in the judgment of
conviction, ™

FN21.414 1.8, at 146-147, 94 S.Ct., at 400,
Similarly, the prosecutor's remark here, admit-

tedly an ambiguous one, was but one moment in an
extended frial and was followed by specific disap-
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proving instructions. Although the process of con-
stitutional line drawing in this regard is necessarily
imprecise, we simply do not believe that this incid-
ent made respondent’s trial so fundamentally unfair
as to deny him due process.

*646 111

We do not find the cases cited by the Court of
Appeals {o require a different result. In Miller v.
Pate, 386 U.8. 1, 87 S.Ct. 785, 17 L.Ed.2d 690
(1967), the principal case relied upon, this Court
**1873 held that a state prisoner was entitled to
federal habeas relief upon a showing that a pair of
stained undershorts, aliegedly belonging to the pris-
oner and repeatedly described by the State during
trial as stained with blood, was in fact stained with
paint. In the course of its opinion, this Court said:

‘It was further established that counsel for the
prosecution had known at the time of the trial that
the shorts were stained with paint. . ..

‘... The record of the petitioner's trial reflects
the prosecution’s consistent and repeated misrepres-
entation that People's Exhibit 3 was, indeed, ‘a gar-
ment heavily stained with blood.* 1d., at 6, 87 5.Ct,,
at 787,

A long series of decisions of this Court,™2
of course, had established the proposition that the
‘Fourteenth Amendment cannot tolerate a state
criminal conviction obtained by the lmowing use of
false evidence.” Id, at 7, 87 S.Ct, at 788. The
Court in Miller found those cases controlling.

FN22, See, e.g., Mooney v, Holohan, 294
U.8. 103, 55 S.Ct. 340, 79 L.Ed. 791
(1935); Napue v. Iilinois, 360 U.S5. 264, 79
8.Ct. 1173, 3 1.Ed.2d 1217 (1959).

We countenance no retreat from that proposi-
tion in observing that it falls far short of embracing
the prosecutor's remark in this case. The ‘consistent
and repeated misrepresentation’ of a dramatic ex-
hibit in evidence may profoundly impress a jury
and may have a gignificant impact on the jury's de-
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liberations. Isolated passages of a prosecutor's argu-
ment, billed in advance to the jury as a matter of
opinion not of evidence, do not reach the same pro-
portions, Such arguments, like all closing argu-
ments of counsel, are seldom carefully constructed
*647 in toto before the event; improvisation fre-
quently results in syntax left imperfect and meaning
less than crystal clear, While these generai observa-
tions in no way justify prosecutorial misconduct,
they do suggest that a court should not lightly infer
that a prosecutor intends an ambiguous remark to
have its most damaging meaning or that a jury, sit-
ting through lengthy exhoriation, will draw that
meaning from the plethora of less damaging inter-
pretations.

The Cowt of Appeals' reliance on Brady v.
Maryland, 373 U.S. 83, 83 5.Ct. 1194, 10 L.Ed.2d
215 (1973), is likewise misplaced. In Brady, the
prosecutor had withheld evidence, a statement by
the petitioner's codefendant, which was directly rel-
evant to the extent of the petitioner's involvement
in the crime. Since the petitioner had testified that
his codefendant had done the actual shooting and
since the petitioner's counsel was not contesting
guilt but merely seeking to avoid the death penalty,
evidence of the degree of the pstitioner's participa-
tion was highly significant to the primary jury is-
sue. As in Miller, manipulation of the evidence by
the prosecution was likely to have an important ef-
fect on the jury's determination. But here there was
neither the introduction of specific misleading evid-
ence important to the prosecution's case in chief nor
the nondisclosure of specific evidence valuable to
the accused's defense. There were instead a few
brief sentences in the prosecutor's long and expect-
ably hortatory closing argument which might or
might not suggest to a jury that the respondent had
unsuccessfully sought to bargain for a lesser
charge. We find nothing in Brady to suggest that
due process is so easily denied.

The result reached by the Court of Appeals in
this case leaves virtually meaningless the distinc-
tion between ordinary trial error of a prosecutor and
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that sort of egregious misconduct held in Miller and
Brady, supra, to *648 amount to a denial of consti-
tutional due process.™# **1874 Since we believe
that distinction should continue to be observed, we
reverse the judgment of the Court of Appeals.

FN23, We do net, by this decision, in any
way condone prosecutorial misconduct,
and we believe that irial courts, by admon-
ition and instruction, and appeliate courts,
by proper exercise of their supervisory
power, will continue to discourage it. We
only say that, in the circumstances of the
case, no prejudice amounting to a denial of
constitutional due process was shown.

It is so ordered.
Reversed.

Mr. Justice STEWART, with whom Mr. Justice
WHITE joins (concurring).

I agree with my Brother Douglas that, when no
new principle of law is presented, we should gener-
ally leave undisturbed the decision of a court of ap-
peals that upon the particular facts of any case
habeas corpus relief should be granted-or denied.
For this reason I think it was a mistake to grant a
writ of certiorari in this case, and I would now dis-
miss the writ as improvidently granted.

We are bound here, however, by the ‘rule of
four” That rule ordains that the votes of four
Justices are enough to grant certiorari and bring a
case before the Court for decision on the merits. If
as many as four Justices remain so minded after or-
al argument, due adherence to that rule requires me
to address the merits of a case, however strongly I
may feel that it does not belong in this Court. See
Ferguson v. Moore-McCormack Lines, 352 U.S.
521, 559, 77 S.Ct. 459, 478, 1 L.Ed2d 515
{separate opinion of Harlan, I.).

Upon this premise, I join the Court's opinion.

Mr. Justice DOUGLAS (dissenting).
The function of the prosecutor under the Feder-
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Defendant was convicted in the Superior Court,
Pima County, Nos. CR-35338, CR-35836,Bern-
ardo P. Velasco, I, of first-degree murder, attemp-
ted second-degree murder, aggravated assault, and
felony fleeing, and he appealed. The Supreme
Court, Noyes, 1., held that: (1) prosecutor commit-
ted misconduct when he cross-examined defend-
ant's medical expert; {2) prosecutor committed mis-
conduct when he argued in rebuttal that defendant's
insanity defense was a fabrication; (3) prosecutor's
comments in rebuttal concerning defendant's failure
to testify constituted fundamental error; and (4)
prosecutor commiited misconduct when he ap-
pealed to the jury's fears.

Reversed and remanded
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HOXXIV Review
1HIXXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
1T0XXIV(EY In General
110k1030 Necessity of Objections in
General
110k1030(1) k. In general. Most
Cited Cases
In determining whether error is fundamental,
the Supreme Court looks to the entire record and to
the totality of the circumstances.

[22] Criminal Law 110 €521037.1(2)

110 Criminal Law
TTOXXIV Review
110XXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
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TI0XXIV(E)1 In General
110ki037 Arguments and Conduct of
Counse]
110k1037.1 In General
110k1037.1(2) k. Particular
statements, arguments, and comments. Most Cited
Cases
Prosecutor's unsupported comment in rebuttal
during murder trial that defendant's medical expert
who testified concerning insenity defense was lying
and that defendant had falsely testified through his
expert, constiiuted fundamental error given the sub-
stantial evidence offered by defendant to support
insanity defense. U.S.C.A. Const. Amend. 5.

[23] Criminal Law 110 €=92132(1)

110 Criminal Law
H102C(XT Counsel
110XXXI(F) Arguments and Statements by
Counsel
110k2129 Comments on Accused's Si-
lence or Failure to Testify
110k2132 Comments on Failure of Ac-
cused to Testify
110k2132(1) k. In general. Most
Cited Cases
(Formerly 110k721(1))

The prosecutor who comments on defendant's
failure to testify violates both constitutional and
statutory law. US.C.A. Const.Amend. 5; AR.S.
Const. Art. 2, § 10; A.R.S. § 13-117, subd. B.

[24] Criminal Law 118 €=01037.1(1)

110 Criminal Law
110XXTV Review
110XXIV(E) Presentation and Reservation in
Lower Court of Grounds of Review
TTOXXIV(E)] In General
110k1037 Arguments and Conduct of
Counsel
110k1037.1 In General
110Kk1037.1{1) k.
and conduct in general. Most Cited Cases
Error can be fundamental whether the comment

Arguments
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is direct or indirect,
}25] Criminal Law 110 €522132(1)

110 Criminal Law
110XXX1 Counsel
HOXXXIF) Arguments and Statements by
Counsel
110k2129 Comments on Accused's Si-
lence or Failure to Testify
110k2132 Comments on Failure of Ac-
cused to Testify
110k2132(1) k. In general. Most
Cited Cases
{Formerly 110k721(1))

To be an improper comument on defendant's
failure to testify, the prosecutor's coraments must
be calculated to direct the jurors' aitention to the
defendant's exercise of his Fifth Amendment priv-
ilege, U.S.C.A. Const.Amend. 3,

{26} Criminal Law 110 €532155

110 Criminal Law
HOXXXI Counsel
1T0XXXHF) Arguments and Statements by
Counsel
110k2145 Appeals to Sympathy or Preju-
dice
t10k2155 k. Appeals to fears of jury.
Most Cited Cases
(Formerly 110k723(4Y)

Prosecutor who asked jurors at murder trial
how guilty they would feel if they found defendant
not guilty by reason of insanity and heard about a
murder in the future committed by the defendant
made an improper appeal to fear which constituted
misconduct,

[27] Criminal Law 110 €~21186.1

110 Criminal Law
HOXXIV Review
1TOXXIV{U) Determination and Disposition
of Cause
110k1185 Reversal
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110k1186.1 k. Grounds in general
Most Cited Cases
Cumulative effect of prosecutor's misconduct
deprived defendant of & fair trial, where prosecutor
made improper comments regarding defendant's
faiture to testify and appealed to the jury's fears.

**1186 *74 Susan A. Keftlewell, Pima County Pub-
lic Defender By Brian X, Metcalf, Assistant Public
Defender, Tucson, Attorneys for Appellant.

Grant Woods, Attorney General By Paull. McMur-
die, Chief Counsel Criminal Appeals Section and
By KentE. Cattani, Assistant Attorney General,
Phoenix, Attorneys for Appellee.

OPINION
NOYES, Judge.f¥

FN* Justice James Moeller did not parti-
cipate in the determination of this matter;
pursuant to Ariz. Const. art. VI, § 3, the
Honorable E.G, Noyes, Jr, Vice Chief
Judge of the Arizona Court of Appeals, Di-
vision One, was designated to sit in his stead,

9 1 The jury rejected Defendant's insanity de-
fense and convicted him of murder and other felon-
ies. We reverse and remand because the cumulative
effect of the prosecutor's misconduct deprived De-
fendant of a fair trial,

Crimes

9 2 On August 25, 1991, Defendant, who had
been drinking, argued with his sister's boyfriend
and said he would shoot him. Defendant then went
to his car, got a shotgun, chambered a shell, re-
tummed, and shot and killed the boyfriend. Defend-
ant drove away, **1187 *75 and then came back a
while later, after police had arrived. When Defend-
ant saw the police, he did a U-turn and sped away.
During the ensuing high-speed chase, Defendant
fired shots at officers and others, and he collided
with a police car before surrendering. These events
gave rise to the thirteen charges on which Defend-
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ant was convicted, There was little doubt that De-
fendant had done what he was charged with doing;
from day one in this case, the serious issues related
to Defendant's state of mind and his mental health.

Lawyers

9 3 At all relevant times, the State was repres-
ented by Mr. Thomas J. Zawada of the Pima
County Attorney's Office, and Defendant was rep-
resented by Mr. Creighton W. Comnell of the Pima
County Public Defender's Office. We granted re-
view on prosecutorial misconduct issues only, The
main theme of Mr. Zawada's misconduct was re-
peated, groundless assertions and insinuations that
defense counsel and expert witmesses were fabricat-
ing an insanity defense.

Mental lliness

9 4 As the prosecutor told the jury in opening
statement, the State’s theory of the case was this:
“Alex is nothin' but a mean drunk, ... there is no in-
sanity in this case, and ... there is no mental illness
in this case.” When the prosecutor said there was
no mental iliness in the case, he knew that every
one of the six mental health experts who examined
Defendant between arrest and trial found him to be
mentally ill. When the prosecutor said there was no
insanity in the case, he knew that Defendani would
present expert testimony that he was insane, and the
State would present no expert testimony that De-
fendant was sane.

9 5 From the beginning, the State knew about
the menial health issues in this case. Immediately
after the shooting, Defendant's sister (the murder
victim's girlfriend) told police that Defendant was
mentally ill, that he would talk “off the wall” to the
television and radio, that he believed doctors had
implanted a monitoring device in his body, and that
a doctor had said there was “something mentally
wrong” with him. When Defendant was interrog-
ated after his arrest, officers called in Dr. Kevin
Gikmartin (at midnight on a Sunday) because he had
given them some training in asking questions to re-
but an insanity defense, and the officers wanted the
doctor there to “review [Defendant’s] capabilities”
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and to ask any questions the doctor wanted to ask,
(The doctor did not testify at frial or in pretrial
hearings.)

9 6 When police interviewed Defendant's moth-
er and brother a few days after his arrest, they said
he was mentally ill and that the family had tried to
get help for him. The mother said that Defendant's
personality changed regardless of whether he had
been drinking, The brother sald that Defendant
“always had a problem .. mentally. Always .
heard the TV, always heard the radio .. he was
what they identify as one of those schizophrenic
tike that”

9 7 AfRer Defendant was indicted, defense
counsel notified the State that the defenses would
include insanity and self-defense and that the wit-
nesses would include anyone who could testify to
Defendant’s paranoid schizophrenic behavior.™

FN1. For some sort of tactical reason, De-
fendant withdrew the insanity defense in
January 1993, then realleped it in April
1993, Also, until late in the trial, Defend-
aut raised only self-defense to the murder
charge. But the State knew that Defendant
would eventually move to raise the insan-
ity defense to the murder charge. When
Defendant made such a motion, the prosec-
utor stated, “Well, quite frankly, it's been
my position all along that the defendant
was going to do it, de fasto, whether or not
he was going to claim it, and I, as the
Court, believe that he's already done it....”
But the prosecutor objected to the motion,
stating, in part, “[HJad the sitwation be-
come more appareni to me, I may have
sought assistance of some type of psychiat-
ric expert.” In overruling the objection and
allowing Defendant to raise the insanity
defense to all charges, the court noted that
the prosecutor had “already acknowledged
the defendant ... raised the issue of insanity
as much for the murder charge as ... for the
other charges.”
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Pretrial Incompetence

9 8 In January 1992, Dr. Larry Morris, a clinic-
al psychologist, evaluated Defendant and concluded
that he was “a seriously dysfunctional 36-year—old
man who appears to **1188 *76 be suffering from
a psychotic disorder. His clinical presentation sug-
gests Schizophrenia, Paranoid Type, Chronic. In
my opinion a formal Rule 11 evalsation and de-
termination is warranted in this case” Defense
counsel requested a competency determination pur-
suant to Rule 11, Arizona Rules of Criminal Pro-
cedure. The prosecutor accused Defendant of fak-
ing symptoms afier being “primed” by the doctor.
The court ordered a Rule 11 examination.

% 9 The State refused to nominate a mental
health expert. The court then ordered an evaluation
by the Court Clinic, which assigned the matter to
Dr. Todd Flynn, a clinical psychologist. Dr, Flynn's
March 26, 1992, report concluded, “{Tlhere is suf-
ficient cause fo believe that Mr, Hughes suffers
from a Paranoid-Delusional Disorder or chronic
Paranoid-Schizophrenia which includes grandiose
delusions which might significantly detract from
his ability to coeperate with counsel and meaning-
fully participate in a jury trial or other legal pro-
ceeding.”

9 10 In April 1992, on the basis of reports from
Dr. Morris and Dr. Flynn, the court found Defend-
ant incompetent to stand trial and ordered him com-
mitted until his competency was restored. In July
1992, Dr. Iack Potts, Associate Medical Director of
Psychiatric Services of the Maricopa County De-
partment of Health Services, wrote to the court that
Defendant was now competent. Dr. Potts also
wrote, “[I]f at the time of the alleged offense
[Defendant] was similarly paranoid as he was when
he presented to us there may be an issue as to his
intention and/or criminal culpability.” The court
found Defendant competent to stand trial.

9 11 In October 1992, defense counsel reques-
ted another evaluation based on his own belief that
Defendant had degenerated and was no longer com-
petent. The court ordered an evaluation. At a Febru-
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ary 5, 1993, hearing, Defendant called three expert
witnesses and the State called no witnesses. Dr.
Potts testified that Defendant's mental condition
had deteriorated because he was back in the Pima
County Jail and was not receiving Navane, On
questioning from the court, Dr. Potts said that De-
fendant should receive five milligrams a day of
Navane or similar medication. Dr. Flynn testified
that Defendant had delusions of persecution that in-
cluded Dr. Flynn, the prosecutor, and defense coun-
sel, who Defendant believed was part of the prosec-
utorial system. Dr. Flynn testified that Defendant's
mental illness was chronic, it was “not something
that just popped up yesterday or last week or last
month,” and it provided “reasomable grounds to
question [Defendant's] ability to cooperate with
counsel in formulating a defense and in participat-
ing in a trial.” Dr. Morris testified that Defendant
was a paranoid schizophrenic who, without medica-
tion, had regressed to the point of present incom-
petence.

9 12 The court made no finding of incompet-
ence, but it ordered the Medical Director of the
Pima County Jail to evaluate Defendant “for the ad-
ministration of Navane at a dosage of five milli-
grams per day,” and it ordered that the jail notify
the court if it was unable or unwilling to so medic-
ate Defendant.

¥ 13 On March 26, 1993, Dr. Catherine Boyer,
a clinical psychologist at the Couri Clinic, became
the fourth expert to testify that Defendant was
presently incompetent. She said that Defendant be-
lieved he could hear people’s thoughts and he was
very suspicious of defense counsel, She saw no
evidence of malingering; to the contrary, she
thought that Defendant “seemed very intent on
showing that he was not mentally ill and that he
was able to proceed with his case.” The State called
no witnesses.

Finding of Competence Reversed
§ 14 The trial cowt rejected the undisputed
evidence and found that Defendant was competent.
The order provided, in part,
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While the defendant may appear to have some
signs of mental illness, his behavior in relation to
defense counsel is not yncommon among defend-
ants, in general, and with defense attomeys who
have personality traits similar to lead defense
counsel's.

Much of the defendant'’s conduct amounts to
malingering. The Court finds the defendant is
competent to stand trial,

**1189 *77 9 15 Defendant filed a petition for
special action in Division Two of the Court of Ap-
peals.™2 On May 12, 1993, the court of appeals
vacated the trial court's finding of competence be-
cause

FN2. Defense counsel also accused the tri-
al court of bias and prejudice, and asked
for 8 new judge. This motion was denied
by the superior court presiding judge. De-
fense counsel was quite an accuser in this
case. The frial court once wrote,
“Defendant's motion practice continues to
make scurrilous attacks upon State's coun-
sel.... Counsel's motion practice does not
merit this much judicial consideration but
for its outrageous nature.”

Although not all of defense counsel's ac-
cusations were unfounded, to fairly dis-
cuss how often the cowt andf/or the pro-
secutor had reason to believe that de-
fense counsel was himself guilty of im-
propriety would be a long story that will
not be told in this opinion. Defense
counsel misconduct can be the focus of
other proceedings, but it warranis only a
footnote in this opinion, which is fo-
cused on whether prosecutorial miscon-
duct deprived Defendant of a fair trial. It
suffices to say that the State does not ar-
gue, and we do not find, that the prosec-
vtorial misconduct in this case can be
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excused on any sort of “invited error”
theory,

The record before us contains no reasonable evid-
ence to support the trial court's conclusion that
[Defendant] was competent when the various ex-
perts last examined him. We recognize that in
evaluating the evidence the tial court is not
bound by the opinions of experts. However, there
must be some basis for rejecting the testimony of
experts, such as observations made by the court
of the defendant or, perhaps, testimony of coun-
sel. Here, the experts, including psychologist
Catherine Boyer who testified on behalf of the
court clinic, unanimously concluded that petition-
er was unable to assist his counsel because of hig
paranoia. We can find no reasonable evidence to
support a rgjection of the opinions of four ex-
perts, the only experts who testified. There is no
reasonable evidence to support the court's finding
that petitioner is malingering. That defense coun-
sel may have violated the court's orders in this
matter or acted in an inappropriate, perhaps un-
ethical manner, is not relevant to a determination
under Rule 11.

(Citations omitted.) The court of appeals also
noted that the State's response to the petition for
special action “does not dispute petitioner's con-
tention that the evidence unequivocally estab-
lished petitioner's incompetency when last ex-
amined.”

9 16 On remand, the trial court committed De-
fendant to the Maricopa County Department of
Health Services to be restored to competence, The
court also ruled that, at trial, each side would be
limited to one expert witness on the issue of sanity,
In moving for reconsideration of this ruling, de-
fense counsel argued,

The need for more than one expert is especially
true given the prosecution's apparent tactic. The
prosecution will not retain, or call an expert, to
contradict Dr. Potts. Rather, the prosecution will
“bash” psychiatry and psychology as not being a
science, and as not being reliable evidence upon
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which to base an acquittal or 2 conviction for a
lesser offense,

The trial court denied the motion, but later
ordered that Defendant could call two experts,
namely, “one mental health expert to testify about
those matters involving psychiatric, psychological
and malingering issues” and “a medical expert on
physical trawma as it relates in general fo organic
brain disorders.” The propriety of this order is not
before us.

Competence Restored

9 17 About a year later, by letter dated April
18, 1994, Dr. Potts advised the court that Defendant
was presently competent, although in need of con-
tinved medication and psychiatric treatment. In re-
sponse to the letter from Dr. Potts, defense counsel
requested a competency hearing and nominated Dr.
Boyer to evaluate Defendant. The prosecutor again
refused to nominate a mental health expert. At the
hearing, the prosecutor called six Pima County em-
ployees who had contact with Defendant after his
mrrest. These witnesses were a jail librarian, a sher-
iff's office clerk, three sheriff's office correctional
specialists, and a superior court release specialist.
In general, these witnesses testified that Defendant
seemed fine to them, he exhibited no bizarre beha-
vior, he made routine purchases, and he reviewed
legal materials in the jail in September 1991.

**1190 *78 4 18 On June 29, 1994, Defendant
took the stand. He wanted to testify, he said, “{iJo
prove that I am competent” He said he was pre-
pared o go to fial next week, he was not mentally
ilt, and he had never been mentally ill. When asked
if he was schizophrenic, Defendant said, “Not per-
sonally, no” When Defendant stepped down, the
court ordered that he continue to receive medica-
tion, and the court found that “defendant's own
testimony removed any doubt in the Court's mind
about his competency. Defendant did an excellent
job of representing himself, did an excellent job of
responding to questions. Finding of the court the
Defendant is competent.”
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Mistrial and Retrial

9 19 Trial began on July 6, 1994, but the court
declared a mistrial on July 20, after a State's wit-
ness gave a non-responsive answer that included
some information that the prosecutor had been
ordered not to disclose to the jury. After defense
counsel argued that Mr. Zawada had intentionally
risked a mistrial to disclose this information to the
jury, the court found that “the prosecution in this
case has not in any way intentionally caused the
result which leads to this mistrial.” The court also
stated, “It is the further order of the court that a
mistrial is appropriate in view of the ribbons that
were worn to court by some of the witnesses.”

Y 20 Retrial began on July 21. During voir dire,
the court asked the jury panel, “Is there anyons here
who feels that, uh—for any reason, that psychiat-
rists or psychiatry is not a—{ield, uh, that should be
permitted in a court of law? Anybody here who be-
lieves that they have any bias or prejudices towards
psychiatry, the field of psychiatry?” No juror re-
sponded to either question, but the prosecutor did.
He moved for a mistrial. After approaching the
bench and making the motion, Mr. Zawada stated,
“I know that the legal system—a lot of people in
the legal system think that these people have
something to add to what's going on; I don't, and I
think, here, those questions—and I—and [ see—see
it as the legal system being supportive of psychiat-
rists and psychologists.” The court did not bother to
rule on this patently frivolous motion,

4 21 To avoid redundancy, we discuss the trial
evidence and the prosecutorial misconduct in later
sections of the opinion,

9 22 The jury found Defendant guilty of first
degree murder, attempted second degree murder,
aggravated assault {eight counts), disorderly con-
duct (fwo counts), and felony fleeing. Defendant
was sentenced to life in prison on the murder
charge and a total of 184.25 years on the other
charges. After calculating consecutive and concur-
rent terms, the total sentence was life plus 100 years,
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1 23 Defendant’s appeal argued for reversal on
eleven grounds. In a memorandum decision, the
court of appeals reversed one of the aggravated as-
sault convictions and affirmed all other convictions.
State v. Hughes, No. 2 CA-CR 94-0636
(Ariz.Ct.App. Dec. 24, 1996). We granted review
“as to those issues dealing with prosecutorial mis-
conduct.” We have jurisdiction pursuant to Arizona
Constitution, article 6, section 3(3), and Arizona
Revised Statutes Annotated (“A.R.8.™)} section
13-4031 (1989).

The Cumulative Error Doctrine

9 24 Defendant argues that the prosecutor im-
properly asserted and insinuated that Defendant, de-
fense counsel, and expert witnesses fabricated an
insanity defense, improperly drew the jury's atten-
tion to Defendant's failure to testify, and improp-
erly warned the jury to consider how they would
feel if they found Defendant not guilty by reason of
insanity and someone else was murdered in the fu-
ture, Defendant alleges that this prosecutorial mis-
conduct, individually and cumaulatively, denied him
a fair frial.

[1][2] 1 25 At the outset, we need to clarify
Arizona's position regarding the cumulative error
doctrine in criminal cases. Our general rule has
been stated several times over the years, and was
recently stated in State v. Dickens, 187 Ariz. 1, 21,
926 P.2d 468, 488 (1996), as follows: “[T]his court
does not recognize the so-called cumulative error
doctrine.” See afse State v. Roscoe, 184 Ariz. 484,
497, 910 P.2d 635, 648 (1996); **1191*79Stare v
White, 168 Ariz. 500, 508, 815 P2d 869, 877
(1991). This lack of recognition is based on the the-
ory that “something that is not prejudicial error in
and of itself does not become such error when
coupled with something else that is not prejudicial
error.” Roscoe, 184 Ariz. at 497, 910 P.2d at 648,
In Roscoe, for example, each alleged error was
either “no error at all or no prejudice to Roscoe.”
Id We reiterate the general rule that several non-
errors and harmless errors cannot add up to one re-
versible error. We also clarify the fact that this gen-

Page 12 of 22

Page 11

eral rule does not apply when the court is evaluat-
ing a claim that prosecutorial misconduct deprived
defendant of a fair trial.

Prosecutorial Misconduct

f31[41 § 26 To prevail on a claim of prosec-
utorial misconduct, a defendant must demonstrate
that the prosecuter's misconduct “so infected the
trial with unfairness as to make the resulting con-
viction a denial of due process.” Dornelly v. De-
Christaforo, 416 U.S. 637, 643, 94 S.Ct. 1868, 40
L.Ed.2d 431 (1974). “Reversal on the basis of pro-
secutorial misconduct requires that the conduct be
‘so pronounced and persistent that it permeates the
entire atmosphere of the trial.” » State v. Afwood,
171 Ariz. 576, 611, 832 P.2d 593, 628 (1992)
{guoting United States v. Weinstein, 762 F.2d 1522,
1542 (l1th Cir.1985) (quoting Unired States v.
Blevins, 555 F.2d 1236, 1240 (5th Cir.1977)); see
also State v. Lee, 189 Ariz. 608, 616, 944 P.2d
1222, 1230 {1997). To determine whether prosec-
utorial misconduct permeates the entire atmosphere
of the trial, the court necessarily has to recognize
the curnulative effect of the misconduct.

9 27 That Arizona recognizes the cumulative
effect of prosecutorial misconduct is shown by the
following passages from some Arizona cases (with
our emphasis supplied):

Any one of the improper statements taken alone
might not have warranted a mistrial, but the cu-
mulative effect was highly prejudicial with a
strong probability that the statements influenced
the jury verdict,

State v. Woodward, 21 Ariz.App. 133, 135, 516
P.2d 589, 591 (1973).
We believe that while any one of the improper
statements taken alone might not warrant a mis-
trial, the cumulative effect of the argument was
prejudicial and mandates a reversal.

State v. Filipov, 118 Ariz. 319, 323, 576 P.2d
307, 511 (App.1977).
Although the one question and answer standing
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alone without objection and without further elab-
orating questions might not be prejudicial, we be-
lieve that the question fogether with the com-
ments thereon {o the jury was fundamental er-
Tor....

State v. Anderson, 110 Ariz. 238, 241, 517 P.2d
508, 511 (1973).
From the record we have before us, we believe
that the remarks of the county attorney were un-
supported and when considered with the other
examples of misconduct, constituted reversible
error. A new trial should be granted.

State v. Bailey, 132 Ariz. 472, 479, 647 P.2d
170, 175 {1982).

The problem here is not some isolated result of
loss of temper, but the eumulative effect of a
line of questioning in which the prosecutor posed
numerous improper questions resulting in at least
two bench conferences and one court admonish-
ment,

Pool v. Superior Ct, 139 Ariz. 98, 106, 677
P.2d 261, 269 (1984).
After the jury began its deliberations, defense
counsel moved for a mistrial based on the cumu-
Istive effect of the foregoing statements....

... This misconduct was particularly egregious
considering that the court had earlier excluded
statements regarding a prior incident because
they had not been formally disclosed in advance
of trial.

State v. Leon, 190 Ariz. 159, 16162, 945 P.2d
1290, 1292-93 (1997).

Dickens and Duzan
% 28 Unfortunately, two recent cases refused to
recognize the cumulative error doctrine while deny-
ing a claim of prosecutorial misconduct, See Siate
v. Dickens, 187 Ariz. at 21, 926 P.2d at 488;
**1192*80State v. Duzan, 176 Ariz. 463, 466, 862
P.2d 223, 226 (App.1993). The result was plainly
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correct in each case, but the analysis was partly in-
correct because we do recognize the cumulative ef-
fect of prosecutorial misconduct. Perhaps the gener-
a2l rule was misapplied in Dickens and Duzan be-
cause neither appeal raised a strong “permeates the
atmosphere” claim. The appeal in Dickens com-
plained of seven instances of prosecutorial miscon-
duct, but objection to six of them was waived by
failure to object at trial, Jd at 20, 926 P.2d at 487,
We found no error in the claim that was preserved
and no fundamental error in those that were waived.
See id. at 21, 926 P.2d at 488,

9 29 In Duzan, the court stated, “We note pre-
liminarily that the doctrine of cumulative error is
aot recognized in Arizona ... absent related errors.”
Id. at 466, 862 P.2d at 226 (citations omitted), Al-
though multiple instances of prosecutorial miscon-
duct are, in fact, refated ervors in 2 “permeates the
atmosphere” claim, the Duzen defendant had 2 very
weak claim in that regard; he alleged three in-
stances of misconduct on appeal, but two of them
were waived and wers not fundamental error, and
the third was not error at all. See id at 466-68, 862
P.2d at 226-28.

i 30 State v. Floyd, 120 Ariz. 358, 586 P.2d
203 (App.1978), involved a prosecutorial miscon-
duct claim that was as weak as those in Dickens and
Duzan, but Floyd implicitly recognized the cumu-
lative error doctrine while denying the claim, as
follows:

Ultimately, citing State v. Filipov, 118 Ariz. 319,
576 P.2d 507 (App.1978), and Srate v. Wood-
ward, 21 Ariz.App. 133, 516 P.2d 589 (1973),
appellant urges that the cumulative effect of the
prosecutor's statements requires reversal if the
statements individually do not. We find no im-
propriety approaching the level in the cited cases.

Id. at 362, 586 P.2d at 207. The level of prosec-
utorial impropriety in Dickens and Duzan was sim-
ilar to that in Floyd and warranted the same result,
but the Flgyd analysis was more precise.
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Paol

9 31 The level of impropricty by prosecutor Za-
wada in this case approximates that seen in Pool.
There, the issue was whether the double jeopardy
tlause barred retrial afier a mistrial had been de-
clared because of pervasive misconduct by prosec-
utor Thomas J. Zawada (the same). See Pool, 139
Ariz, at 100, 677 P.2d at 263. In deciding that retri-
al was barred, we considered the cumulative effect
of the prosecutor's misconduct, we cited many ex-
amples of it, and we concluded that “portions of the
questioning are so egregiously improper that we are
compelled to conclude that the prosecutor inten-
tionally engaged in conduct which he knew to be
improper, that he did so with indifference, if not a
specific intent, to prejudice the defendant” Id at
109, 677 P.2d at 272. We have the same opinion re-
garding Mr. Zawada's conduct and state of mind
here. (Because Defendant was convicted and is
seeking a new trial, the double jeopardy clause is
not an issue in this ¢ase.)

{516} 7 32 In reviewing prosecutorial miscon-
duct, we focus on whether it affected the proceed-
ings in such a way as to deny the defendant a fair
trial. See State v. Atwood, 171 Arviz. 576, 607, 8§32
P.2d 593, 624 (1992). “We are not eager to reverse
a conviction on grounds of prosecutorial miscon-
duct as a method to deter such future conduct.”
State v, Towery, 186 Ariz. 168, 185, 920 P.2d 290,
307 (1996). Prosecutorial misconduct is harmless
error if we can find beyond a reasonable doubt that
it did not contribute to or affect the verdict. See id;
State v, Bible, 175 Ariz. 549, 588, 858 P.2d 1152,
1191 (1993),

[7] § 33 The prosecutor has an obligation to
seek justice, not merely a conviction, and must re-
frain from using improper methods to obtain a con-
viction. See Bible, 175 Ariz, at 600, 8§58 P.2d at
1203; Pool, 139 Ariz. at 103, 677 P.2d at 266, “We
emphasize that the responsibilities of a prosecutor
go beyond the duty to convict defendants. Pursuant
to its role of ‘minister of justice,” the prosecution
has a duty to see that defendants receive a fair trial.
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Ariz. R. Sup.Ct. 42, E.R. 3.8, comment; State v
Cornell, 179 Ariz. 314, 331, 878 P.2d 1352, 1369
(1994)." State v. Rodriguez, 192 Ariz. 58, 64, 961
P.2d 1006, 1012 (1998).

#%1193 *81 The Evidence

9 34 As previously stated, there was never
much doubt that Defendant had done what he was
charged with doing. Our discussion of the evidence
focuses on prosecutorial misconduct in relation to
the insanity defense. Most of that misconduct was
comumnitted in cross-examination of Dr, Potts and in
rebuttal argument.

9 35 The State’s first witness was Defendant's
sister. Her recently written statement differed in
some respects from what she told police after the
shooting, Tn questioning these discrepancies, the
prosecutor asked her a question that was loaded
with unfounded insinuations about defense counsel:

When Mr. Cornell demanded that you write this
letter, did he indicate to you that you were sup-
posed to say something about everybody else be-
ing drunk, or starting to drink around 12:00 that
day? Were you supposed fo explain and create
the impression that everybody else was drunk on
this day?

Mr. Cornell objected and the frial court told
Mr, Zawada to rephrase the question.

9 36 The State spent the next five days of trial
proving the crimes. Witnesses included a medical
examiner, four members of Defendant's family, six
members of the victim's family, and more than
twenty law enforcement officers. The prosecutor's
questions of the family were intended to show that
Defendant was intelligent, athletic, and competit-
ive, could function in society, could become abus-
ive and out of control when drunk, and so forth.
Defense counsel's questions of the family were in-
tended to show that Defendant was mentally ill,
would ask that the television be tuned off so the
government could not hear him, would not get a
tooth pulled because he was afraid the dentist
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“would put in something for the government or the
police or something,” and so forth,

7 37 As per court order, Defendant calted only
two experts on the insanity defense. Dr. Andrew
Belan, a psychologist who did “ brain mapping,”
testified that Defendant's brain wave activity was
like that of people with chronic schizophrenia, that
Defendant's test results were not consistent with
any other condition, and that his condition was not
caused by long-term alcohol abuse. Mr. Zawada
asked nothing remarkably improper of Dr. Belan.

9 38 Dr, Potts was the only defense expert the
trial court allowed to give an opinion on insanity;
Dr. Poits was therefore the major witness on De-
fendant's primary defense, the insanity defense. Dr.
Potts testified that he was board certified by the
American Board of Psychiatry and Neurology, he
was Chief of Forensic Psychiatry for Maricopa
County Correctional Health Services, and he had
been working in the Maricopa County Jail as a
forensic psychiatrist since 1981. He had done hun-
dreds of insanity evaluations on inmates over the
years. He had testified on insanity in about ten tri-
als; in most of those trials, he was called to testify
by the State,

9 39 Dr. Potis testified that he and his col-
leagues were concerned ahout possible malingering
when Defendant first came into their care because
the charges were serious and Defendant had no
known history of institutionalization. However,
after evaluating Defendant continuously on a
24-hour-a—day basis for some time, they concluded
that he was not malingering. Dr. Potts noted that
Dr. Osran, who treated Defendant in mid-1993, and
Dr. Boyer, who treated him in May 1993, also con-
cluded that he was not malingering. Dr. Potts testi-
fied that Defendant’s “overwhelmingly positive™ re-
action to antipsychotic medication confirmed the
diagnosis of schizophrenia because “[ojne cannot
feign the response to the medication.” Dr. Potts said
that his opinion was consistent with that of Dr.
Flynn; they both noted that Defendant hallucinated
and was extremely defensive about being viewed as
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mentally ill, symptoms that are characteristic of
mental illncss,

T 40 Dr. Potts testified that when, in his July
1992 report, he raised an issue about Defendant's
sanity at the time of the crimes, he had not been
contacted by any attorney in the case. After he was
retained by defense counsel in late 1992, Dr. Potis
reviewed many documents, including medical re-
ports, aund statements from witmesses, police, and
family. Dr. Potts testified that, in his opinion,
**¥1194 *82 Defendant “unquestionably suffers
from schizophrenia of a paranoid type,” that be-
cause of this condition Defendant did not know that
what he was doing on August 25, 1991, was wrong,
and that he met the M'Naghten standard of insanity.

9 41 Dr, Potts testified that Defendant had been
“extremely consistent” over the years when de-
scribing the crimes. In brief, Defendant's perception
was that the victim was tougher than he was, and
when they argued on August 25, 1991, Defendant
became aftaid that the victim would hit him in the
jaw. Defendant thought that “a blow to his jaw
might kill him.” Defendant got the shotgun, the vic-
tim continued to taunt him, and the gun fired. Real-
izing what he had done, Defendant drove out to the
desert to kill himself. After thinking about that for a
while, Defendant decided that he had done nothing
wrong, so he drove back to the house to see if the
victim was all right. When he saw the police and
heard one of them say “machine gun” in Spanish,
Defendant again became afraid for his life, made a
U-turn, and sped away, with police chasing him.,

Misconduct in Cross—Examination

[8] 9§ 42 The prosecutor asked Dr. Potts if he
had spoken to any defense witnesses or knew what
the defense investigator had said to them. Dr. Potts
answered, “No.” The prosecutor then asked, “Do
you know whether or not [the investigator] went
out there and told him, hey, listen, we are trying to
build an insanity defense, can you think of any-
thing, ever, in the defendant's life that maybe you
thought was a little strange or weird or odd?” Dr.
Potts responded, “That would be pure conjecture,
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Mr, Zawada.” On two occasions, Mr. Zawada asked
guestions that put before the jury information that
carlier evaluations of Defendant were done after
contact with the court systemn., The trial court had
expressly precluded this information. Counsel's ob-
jections were sustained,

¥ 43 Referring to Dr. Morris's opinion that he
couid not evaluate Defendant's state of mind be-
cause Defendant would not provide enough inform-
ation, the prosecutor asked Dr. Potts, “So when
does the issue of insanity arise in this case?” The
court sustained the objection.

1 44 One question to Dr. Potts was an improper
thetorical argument: “I mean, you pick up Mr.
Hughes as a—as a client for the court, initially, and
you are not able to make any decision, and then
what happens is after you are hired by the defense,
you are able to come to a conclusion?” The objec-
tion was sustained.

9 45 The prosecuter ended one argument with
Dr. Potts by blurting, “Do you know that this Court
found this defendant competent?” The court called
counsel to the bench and said that competency was
not an issue at this time. The prosecutor replied, “I
don't think the competency ever was an issue, quite
frankly.” After denying Mr. Comell's motion for a
mistrial, the court instructed the jury that compet-
ency was not an issue and they were not to consider
that issue or be concerned about it.

9 46 The defense called nine other wilnesses
for brief testimony. An officer testified that, prior
to Defendant's arrest, another officer radiced that
Defendant had a “possible past psych history” and
that “it would be something that we would have to
deal with” after Defendant was amrested. A neigh-
bor testified to strange behavior by Defendant. A
jail records custodian testified that Defendant's sis-
ter was not one of his visitors after his arrest. Two
public defenders testified that they did not give De-
fendant any police reports after his arrest. Four wit-
nesses testified on various other matters. Defendant
did not testify.
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The State's Rebuital Evidence

[9]110] ¢ 47 In rebuttal, the State called the ar-
resting officer and four County employees who had
contact with Defendant after his arrest. These wit-
nesses noticed nothing strange about Defendant, al-
though the intake specialist did refer him for a men-
tal health interview after he said he was hearing
voices. The arresting officer thought that Defendant
was intoxicated but not drunk, The jail librarian
testified that, on September 11, 1991, Defendant
asked for the Arizona criminal code and materials
on murder, aggravated assault, and endangerment,
The **1195 *83 State did not call a mental health
expert. The State's rebuttal evidence was as inef-
fective as that in State v. Overton, 114 Ariz. 553,
562 P.2d 726 (1977), where, “[t]o establish sanity,
the State introduced the testimony of police officers
who based their opinions on observations and inter-
rogations gffer the commission of the crime.” Id at
556, 562 P.2d at 729. We held that such testimony
was not competent to rebut evidence of insanity be-
cause,

if the State relies on lay testimony to establish
sanity, there must have existed an intimacy
between the witness and the defendant of such a
character and duration that the witness' testimony
is of probative value to establish that defendant
knew the nature and quality of his act and that he
knew it was wrong.

That Defendant was talking normally after he
was in custody “does not negate the more subile
and insidious forms of insanity with which the
mind may be possessed.” /d. To be competent to of-
fer an opinion on sanity, “a lay witness must have
had an opportunity to observe the past conduct and
history of a defendant.” State v. Zmich, 160 Ariz.
108, 111, 770 P.2d 776, 779 (1989}, None of the
State's rebuttal witnesses met that foundational re-
quirement, (Some of the witnesses in the State's
case~in-chief did meet it.)

Misconduct in Rebuttal Argument
[11] 7 48 After both sides rested, the court ad-
vised counsel that the procedure for cbjecting dur-
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ing final argument was “to simply state objection,
reserve the matter, and let it go. Then after the jury
is gone, the record is made,” The State's opening
argument and Defendant's final argument contained
no remarkable impropriety.

§ 49 The stage was set for the prosecutor's re-
buttal argument. The prelude took place outside the
jury's presence;

MR. CORNELL: One final thing and if's this,
Judge. I tried to comport myself within the rules
of this Court and the rules of the lawyers during
my argument, If there's anyone, by reputation,
that's known to step on the Constitution in rebut-
tal argument, it's Mr. Zawada, [ move the Court
to carefully listen to him because I'm very con-
cerned. This is now the scariest part of the trial
other than Alex having to testify, Mr. Zawada on
rebuttal. Please try and control him.

MR. ZAWADA; Can the record reflect that I
thought he was just going to jump over Detective
O'Connor into my lap? He pointed his finger at me.

THE COURT: Could I have the verdict forms?

MR. ZAWADA: This has been going on
throughout the entire trial.

MR. CORNELL: This is our copy to ook at. Mr.
Zawada's wife is also fearing for his safety from
me as well.

MR. ZAWADA: And again, another gratuitous
look at me, and a third.

THE COURT: Okay.

MR. CORNELL: It's rare that I get to see a sand-
bagger in such rare form, Judge.

THE COURT: Well, Thomas S. Murphy, the
Federal District Court Judge in the Second Dis-
trict of California, often remarked, counsel, let's
try and make this look like a lawsuit, and it needs
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o response.

¢ 50 Mr. Zawada then delivered a rebuttal ar-
gument that covers about forty pages of transcript
and is a masterpiece of misconduct. It contained
proper argument, too. Early on, Mr. Zawada argued
that the jury should look at Defendant's actions
“Isjhortly before, during, and shortly after the com-
mission of the offense” because,

if you go like three days later, four days later, a
moenth later ... they have had the opportunity to
digest the criminal statutes, the case law, ...
they've had the opportunity to sit around with the
other inmates in the county jail, .., they have had
the opportunity to think and reflect upon what
they've done, ... they've had the opportunity to
discuss matters with their sister or mother and
everybody else involved in the case, and then
they've decided to try to put a story together, if
you don't look at people's actions at the relevant
times, nobody would ever be convicted of any-
thing.

The record contained facts from which the
State could fairly make a “fabrication” argument
about Defendant and his family. For **1196 *84
example, his sister did change her testimony, the
change did favor Defendant, and Defendant did
seem to know about this change before anyone else
did.

% 51 Then the prosecutor went cut of bounds,
and outside the record, to argue that psychiatrists
create excuses for criminals:

How about the Judge back there in New York,
was it, that was infatuated with the secretary or
somebody else and he followed her around and
sent her notes and sent her letters and all kinds of
things and wouldn't leave her alone. 1 don't know
if he stalked her or not, and ultimately they
looked into the case a little bit. You know what
they did, they created a syndrome for him to try
to justify his action.
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{ 32 Then the prosecutor, with no evidentiary
support, argued that defense counsel paid Dr. Belan
to fabricate a diagnosis:

[Dr. Belan] knows the result he's looking for, and
that's it. He knows the result he is looking for.
Subject comes in with schizophrenic—potential
schizophrenic diagnosis. He knows right there
what he is looking for, and $950 later, yes, that's
what he's got....

... He knows the result for he knows the result
he wants.

I mean he didn't see him, ladies and gentlemen,
this defendant didn't walk off the street and say 1
am not feeling well, I have had this headache, I
have got something wrong. I mean he comes to
him in the most suspicious circumstances that
you can ever have. He gets referred by his attor-
ney. Just like he was in December of '91 for a
psychiatric evaluation. Reportedly suffering from
schizophrenia, and lo and behold, confirmed. Per-
fect.

9 33 After proper argument on self-defense and
other issues, the prosecutor returned to his improper
“fabrication” argument;

This is December of *91. He was referred by his
attorney for psychological evaluation. When he
was asked if he was depressed or nervous, he
thought for a while and he says he feels naturally
depressed for being in jail. This is '91. See it kind
of develops, ladies and gentlemen, as it gets along.

% 54 A few moments later, the prosecutor ar-
gued that the mental health experts were
“mouthpieces” for Defendant. “And what do you
hear—what are you hearing from these doctors?
You are hearing the defendant. They are only
telling you what the defendant told them.” A few
moments later, the prosecutor returped to the
“fabrication” argument again, stating, “So February
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'92, ladies and gentlemen, we get a request for Rule
11 proceeding, court proceedings, in this matter.
Not  August, September, October, November,
December [of '91].” The objection was sustained.

Y 55 The prosecutor soon merged his
“mouthpiece” argument into an improper comment
on Defendant's failure to testify, after first suggesi-
ing that psychiatry was an impediment to truth and
justice:

[Defense counsel] wanis you to make your de-
cision based on what Dr. Potts has to say and ig-
nore the evidence in this case. He wants you to
forego and to give up and io relinquish ... fyour
right] to pass judgment, for you to act as a mem-
ber of this community and to decide, ladies and
gentlemen.

Not Dr, Potts, not some $4,000 or $6,000 hired
doctor who wants to come in here... I mean you
stand, ladies and gentlemen, between this great
power of psychiatry and truth and justice here. I
mean, ladies and gentlemen, Dr. Potts, Dr. Belan,
they could no more tell you what was going on
inside of that man's mind than they can tell you
whether or not he was abducted by a UFO....

The enly way you know what is inside of a per-
son’s mind is to look at their words and actions at
the relative times, shortly before, during, and
shortly after the commission of the offense. And
you do that job. I mean, after all, this is a jury tri-
al, it is a search for the truth. You know, bring
your witnesses in here, prove your case, You
know, have them testify. Cross-examine them.
Evaluate their demeanor when they are testifying,
their manner while testifying. Any bias or preju-
dice they might have. And Mr. Cornell wants vou
to find **1197 *85 this defendant not guilty by
reason of insanity based on what the defendant
himself is saying. I mean that's it, that's it, that's
what the defendant himself is saying because
there is no other evidence here to justify a not
guilty by reason of insanity verdict, other than
what the defendant is saying and what he's told
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everybody else in this case. All these other psy-
chiatrists or psychologists, or whoever they may
have been.

And you know he lies. You know he's got a
motive for lying. That's what you have seen here
ladies and gentlemen. You've seen the defendant
testifying, except it was in the form of a doctor,
all suited up nice and neat, a tie, shirt, syit, nice
and presentable, good credentials and everyihing
else. But what was it that was being said? Who
was speaking? He was a mouthpiece for the de-
fendant. That's all you've seen here. This is not a
science, it's an art. If's an art. It's guesswork.

He's related—Dr. Potts has refated to you only
what the defendant told him, only the words the
defendant uttered, and from that conclusion, he's
decided he was insane. That he was suffering
from paranoid schizophrenia.

A few moments later, the prosecutor rhetoric-
ally asked if the basis of the doctors' opinions was
“what the defendant's been telling you all along?
He then answered the question by stating, “It's the
defendant who's testified.” Defendant had not testi-
fied.

{ 56 The prosecutor then got the jurors thinking
about how guilty they would feel if they found De-
fendant not guilty by reason of insanity and heard
about a murder in the future:

[Y]ou know, the next time you are out on a nice,
pretty, sunny afternoon, perhaps with your fam-
ily, and you are driving along the roads or maybe
you are at a picnic, your radio is on and you hear
about a murder or something like that, or an ag-
gravated assault, you think back to this case. You
are going to have to be able to say right then and
there that you were convinced ... that the evid-
ence was clear and convincing that this man was
insane. Not just paranoid schizophrenic, not men-
tally ill, not possibly mentalty ill, but insane, Be-
cause you know, you go back there in your delib-
eration now and you are sitting there and you
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can't imagine that day, ladies and gentlemen,
when you hear this on the report and you can't
say, yes, I was clearly convinced, you know, that
the defendant carried his burden.

The objection was overruled,

§ 57 After the prosecutor finished, Mr, Comell
requested ten minutes of surrebuttal on the insanity
defense. The trial court, which had previously
denjed & similar request, again denied it. After the
jury was instructed, Mr, Cornell moved for a mistri-
al, argning that the prosecutor's reference to the
Rule 11 evaluation in February 1992 was prejudi-
cial error, as was the comment about jurors hearing
about & future murder. The motion was denied.

Misconduet in the “Fabrication” Argument

[12)[13](14] 9 58 Defendant cites many incid-
ents of prosecutorial misconduct on  the
“fabrication” issue. Defendant failed to object to
many of these incidents at trial. Failure to object
waives an issue on appeal absent fundamental error,
See State v. Gendron, 168 Ariz. 153, 154, 812 P.2d
626, 627 (1991). However, when counsel has made
the court aware of his objection through a previous
motion, failure to object at trial does not then waive
the issue on appeal. See Stare v. Grannis, 183 Ariz.
52, 62, 900 P.2d 1, 11 (1995); State v. Lindsey, 149
Ariz. 472, 476, 720 P.2d 73, 77 (1986). Although
counsel did not object every time the prosecutor
made an improper “fabrication” assertion or insinu-
ation, he did make frequent objection on that sub-
ject at frial, and in pre-trial proceedings. We con-
clude that the issue was fully preserved,

[153(16](171(18] T 59 Counsel can argue all
reasonable inferences from the evidence. See Stare
v. Dumaine, 162 Ariz. 392, 401, 783 P.2d 1184,
1193 (1989). Counsel's questioning and argument,
however, cannot make insinuations that are not sup-
ported by the evidence. Sez Cornell, 179 Ariz. at
331, 878 P.2d at 1369; **1198*865tate v. Williams,
111 Ariz. 511, 515, 533 P.2d 1146, 1150 (1975). It
is improper for counsel to imply unethical conduct
on the part of an expert witness without having
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evidence to support the accusation. See Bailey, 132
Atiz. at 479, 647 P.2d at 177, Jury argument that
impugns the integrity or honesty of opposing coun-
sel is also improper. See State v. Denny, 119 Ariz.
131, 134, 5379 P.2d 1101, 1104 (1978); State v
Gonzales, 105 Ariz. 434, 436, 466 P.2d 388, 390
{1970).

1 60 in Cornell, the prosecutor insinuated dur-
ing cross-examination that counsel taught defendant
how to fake epilepsy. 179 Ariz. at 330-31, 878 P.2d
at 1368-09. Because the record did not support the
insinuation, the prosecutor had “unfairly cast asper-
sions on advisory counsel's integrity.” Id. at 331,
878 P.2d at 1369. The prosecutor was guilty of mis-
conduct. See /d at 332, 878 P.2d at 1370. We did
not reverse, however, because defendant failed to
object, the misconduct was not fundamental error,
and it did not undermine defendant's primary de-
fense. See id Here, however, Defendant objected,
the prosecutor's misconduct was intended to under-
mine Defendant's primary defense, and it did so.

7 61 This record reveals a prosecutor with an
overpowering prejudice against psychiatrists and
psychologists, among others. He told the court,
“psychiatrists should be precluded entirely from
testifying in criminal matters,” and he repeatedly
refused to retain a mental health expert for the
State. The State has no obligation to retain a mental
health expert in a case such as this, but the State
has an obligation to be honest with the facts. The
prosecutor’s reason for not retaining a mental health
expert in this case was obvious; doing so would im-
pair his frial strategy of ignoring the facts he did
not like, relying on prejudice, and arguing that all
mental health experts are fools or frauds who say
whatever they are paid to say. That is a dishonest
way to represent the State in any case, and it was
especially dishonest in this case, where the evid-
ence of mental illness was overwhelming, where
the evidence of insanity was substantiai, and where
the State had no evidence that defense counsel or
expert witnesses had fabricated an insanity defense.

Misconduct in the “He Lies” Argument
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[1971201[21}{22] ] 62 Defendant argues that the
“Y¥ou know he lies” argument, quoted in § 55, was
improper comment on the exercise of his Fifth
Amendment right not to testify. Defendant did not
object to this argument at trial, meaning that the
claim is waived absent fundamental error. See Gen-
dron, 168 Ariz, at 154, 812 P.2d at 627. Funda-
mental ervor is that which is “clear, egregious, and
curable only via a new trial.” [d, at 155, 812 P2d at
628. Fundamental error is “ ‘error going to the
foundation of the case, error that takes from de-
fendant a right essential to his defense, and error of
such magnitude that defendant could not possibly
have received a fair trial.’ » Bible, 175 Ariz. at 572,
858 P.2d at 1175 {quoting State v. Hurnter, 142 Ar-
iz. 88, 90, 638 P.2d 980, 982 (1984)). In determin-
ing whether error is fundamental, we look to the en-
tire record and to the totality of the circumstances.
See Bible, 175 Ariz. at 572, 858 P.2d at 1175; Gen-
dron, 168 Ariz. at 155, 812 P.2d at 628. Consider-
ing those matters, which is to say, considering the
cumulative effect of the prosecutorial misconduct
that permeated this trial, we conclude that the im-
proper comment on Defendant's failure to testify
was fandamental error.

[231f24] ¥ 63 The prosecutor who comments on
defendant's failure to testify violates both constitu-
tional and statutory law. See Ariz. Const. art. 2, §
10; A.RS. § I3-117%(B) (1989); State v. Schrock,
149 Ariz. 433, 438, 719 P.2d 1049, 1054 (1986).
Although an improper cornment on defendant's fail-
ure to testify can be harmless error in some cases,
see State v. Guerra, 16} Ariz. 289, 297, 778 P.2d
1185, 1193 (1989), in other cases it can be funda-
mental error. See State v. Smith, 101 Ariz. 407, 419,
420 P.2d 278, 281 (1966) (citing Rutledge v. State,
41 Ariz. 48, 15 P.2d 255 (1932), for the proposition
that fundamental error will be found if “the general
conduct of the prosecuting counsel was such that it
must be presumed to have resulted in a miscarriage
of justice”). The error can be fundamental whether
the comment is direct or indirect. See Srate w
Jordan, 80 Ariz. 193, 199, 294 P.2d 677, 681 (1956).
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**1199 *87 [25] § 64 To be improper, “the
prosecutor's comments must be calculated to direct
the jurors' attention to the defendant's exercise of
his fifth amendment privilege,” Stare v Me-
Cutchean, 159 Ariz. 44, 45, 764 P.2d 1103, 1104
(1988). “[Tlhe statements must be examined in con-
text to determine whether the jury would naturally
and necessarily perceive them to be a comment on
the failure of the defendant to testify.” Sehrock, 149
Ariz. at 438, 719 P2d at 1054 (citing State v.
Christensen, 129 Ariz. 32, 39, 628 P.2d 580, 587
{1981)).

7 65 The State arpues that the “he lies” argu-
ment, when read in context, is proper comment on
“the basis for the expert's opinion regarding
[Defendant's] mental illness” and is not improper
comment on Defendant's failure to testify. We
doubt it. Just before the “he lies” argument, the pro-
secutor argued that you prove your case with wit-
nesses who can be cross-examined, but all the jury
had heard from Defendant was “what he's told
everybody else™

[ mean, after all, this is a jury trial, it is a search
for the truth. You know, bring your witnesses in
here, prove your case. You know, have them
testify. Cross-examine them. Evaluate their de-
meanor when they are testifying, their manner
while testifying. Any bias or prejudice they might
have, And Mr. Cornell wants you to find this de-
fendant not guilty by reason of insanity based on
what the defendant himself is saying. I mean
that's it, that's it, that's what the defendant him-
self is saying because there is no other evidence
here fo justify a not guilty by reason of insanity
verdict, other than what the defendant is saying
and what he's told everybody else in this case. All
these other psychiatrists or psychologists, or
whoever they may have been,

§ 66 The prosecutor's argument that Dr. Potts
was Defendant's mouthpiece is similar to the im-
proper argurnent in State v. Trostle, 191 Ariz. 4, 16,
951 P.2d 869, 881 (1997). There, the prosecutor
told the jury that only two people knew details
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about the crime: “ ‘One is Jack Jewitt and the other
one is sitting right here at the table asking you not
to hold him accountable through his lawyer.” » Id
We held that the statement was an impermissible
comment on defendant's failure to testify, but the
error was harmiess in light of the overwhelming
evidence of guilt. See id In the present case, the
evidence of Defendant's guilt was overwhelming,
but the evidence of his sanity was not. Here, the
evidence of Defendant's mental illness was over-
whelming, the evidence of his insanity was substan-
tial, and the State called no experts. The State did
overwhelm the insanity defense in this case, true,
but it did not do so with evidence; it did so with
prosecutorial misconduct.

Misconduct in the Appeal to Fear

{26] § 67 Defendant argued that the “you hear
about a murder” argument, quoted in § 36, “was a
direct attempt to try and prejudice the jury, put the
fear in them that if they acquit Mr, Hughes, that,
number one, he'll probably get out of custody, and
number two, he will be uncontrolled and he'll be vi-
olent.” The trial court found no error; it remarked
that this “is the same argument that is often used in
defense cases of, ladies and gentlemen, this is the
onty time you will ever be able to vote on the de-
fendant being not guilty. You don't get to do it
twice, you don't get to, someday down the road, it
is the similar argument.” We disagree,

¢ 68 The defense argument referred to by the
trial court is a reminder to the jurors of the finality
of their decision; it is not a suggestion that the jur-
ors will feel responsible for future crimes unless
they reject the insanity defense. Also, when defense
counsel makes a “this is the only time” argument,
the prosecutor gets the last word in rebuttal. Here,
Defendant had the burden of proof on the insanity
defense, but the State had the last word on it
‘Whether to allow defense counsel surrebuttal on the
insanity defense is within the trial court's discre-
tion, See State v. Turrentine, 152 Ariz. 61, 65, 730
P.2d 238, 242 {App.1986) (holding that Rule
19.1a), Arizona Rules of Criminal Procedure,
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gives the trial court discretion whether to allow sur-
rebuttal by defendant on the insanity defense).

9 69 Counsel have wide latitude in closing ar-
gument. See **1200°88Dumaine, 162 Ariz. at
401, 783 P.2d at 1193. It is improper, however, for
a prosecutor to draw the jury's attention fo the po-
tential disposition if defendant is found not guilty
by reason of insanity. See Cornefl, 179 Ariz. at 327,
878 P.2d at 1363 (“A long line of our cases has
held that this type of statement is improper.”); State
v. Purcell, 117 Ariz. 305, 308, 572 P.2d 439, 442
(1977) (*We have held that it is error for a prosec-
utor to initiate such an argument.”).

% 70 A prosecutor can certainly argue that De-
fendant has the burden of proving insanity by clear
and convincing evidence, for that is the law. See
ARS. § 13-502 (1989). However, the comment
about a future “murder or something like that” is an
improper appeal to fear, In State v. Makal, 104 Ar-
iz. 476, 478, 455 P.2d 450, 452 (1969), the prosec-
utor ended his rebuttal by imploring the jury,
“Don't arrive at a verdict which will give M.
Makal the opportunity to kill again,” meaning that
the jury should reject the insanity defense. In re-
versing, we noted, “Every jurisdiction which has
passed upon a similar argument has held that it is
erroneous misconduct on the part of the prosecuting
attomey.” fd.

§ 71 The State asserts that the prosecutor was
referring to future crimes in general, not to future
crimes by Defendant. We seriously doubt that this
prosecutor was trying to walk that line. He referred
to the same violent crimes that Defendant had com-
mitted, and he associated those future crimes with
the consequence of finding Defendant not guilty by
reason of insanity. The improper inference is clear,
in a trial and an argument as permeated by prosec-
uterial misconduct as this one,

T 72 The State argues that more direct com-
mentary about future crimes has been found to be
non-reversible. See State v. McLoughiin, 133 Ariz.
458, 462-63, 652 P.2d 531, 535--36 (1982); State v.

Page 22 0of 22

Page 21

Marvin, 124 Ariz. 355, 557, 606 P.2d 406, 408
(1980); State v. Garrison, 120 Ariz. 255, 257, 585
P.2d 563, 565 (1978). These cases are distinguish-
able. McLoughlin granted 2 new frial on other
grounds and cautioned the prosecutor to “take care
to choose words that cannot be construed to refer to
future conduct.” /d at 463, 652 P.2d at 532, Neither
Marvin nor Garrison involved an argument sug-
gesting that defendant would be back on the street
unless the jury rejected the insanity defense.

T 73 In Cornell, where the prosecutor ques-
tioned an expert witness about defendant's possible
release if found not guilty by reason of insanity, we
concluded that the questioning raised an issue that
was both irrelevant and prejudicial. 7d at 327-28,
878 P.2d at 1365-66. The error was harmless in
Cornell because the evidence of insanity was
Sparse, it was based on a new theory in psychology,
and the State's two experts testified that Defendant
was sane and was probably malingering. /d at 330,
878 P.2d at 1368. We cannot find harmless error
here, where the evidence of mental iliness was
overwhelming, where the evidence of insanity was
substantial, and where the State called no mental
health expert.

[27] § 74 We hold that the cumulative effect of
the prosecutor's misconduct deprived Defendant of
a fair trial. We do not have to decide which of the
prosecutor's misconduct would have been reversible
error without the rest of the prosecutor's miscon-
duct,

4 75 Reversed and remanded for a new frial.

ZLAKET, CJ, and JONES, V.CJ., FELDMAN
and MARTONE, 1], concur,

Ariz., 1998,
State v. Hughes
193 Ariz. 72, 969 P.2d 1184
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Supreme Court of Arizona.
The STATE of Arizona, Appellee,
v

Christopher Mathew PAYNE, Appeilant.

No. CR09-0081-AP.
Nov. 21, 2013,

Background: Defendant was convicted in the
Superior Court, Pima County, Richard S. Fields, J.,
of two counts of first degree murder, three counts
of child abuse, and two counts of concealing a dead
body, and he appealed.

Holdings: The Supreme Court, Berch, C.J., held that:
(1) tial court erred by failing to afford capital
murder defendant an opportunity to rehabilitate
juror under oath, but error was not fundamental or
structural, nor did it prejudice defendant;

(2) defendant failed to meet very heavy burden of
proof necessary to show presumed prejudice, so as
to warrant change of venue;

(3) defendant was not in custody, for Miranda
purposes, when he attempted to invoke his right to
counsel;

(4) trial court did not abuse its discretion by finding
that defendant's statements were voluntary;

(5) wimess's testimony about defendant's
girlfriend's threatening to “kill” the children if
defendant did not do something about their
behavior was not admissible either under present
sense hearsay exception or excited utterance
hearsay exception;

(6) trial court acted within its discretion in
precluding ddmission of witness's testimony about
defendant’s girlfriend's prior statements, threatening
te kill children, because probative value of
testimony was substantially outweighed by a danger
of unfair prejudice:

(7) wial court did not abuse its discretion by
admitting evidence of uncharged acts, namely that
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defendant sold heroin;

(8) circumstances element of child abuse statute is
an objective factual inquiry, rather than an element
for which mens rea must be proven;

(%) evidence was sufficient to support child abuse
conviction;

(10) evidence was sufficient to support jury's
finding of premeditated murder;

(11} prosecutor's comments about what defendant
was going to tell jury, taken in context, were not
calculated to direct jurors' attention to defendant's
exercise of his Fifth Amendment privilege;

{12) trial court's instruction on the “one or more
other homicides” statutory aggravating factor was
insufficient, but defendant failed to show
fundamental error; and

(13) trial cowrt's erroneous preclusion of “good
inmate” evidence as mitipating factor in penalty
phase of capital murder case was harmless,

Affirmed.

Bales, V.C.J., concurred in part and dissented
in part and filed opinion,

West Headnotes
[1] Jury 230 €52933(2.10)

230 Jury
23011 Right to Trial by Jury
230k30 Denial or Infringement of Right
230k33 Constitution and Selection of Jury
230k33(2) Competence for Trial of
Cause
230k33(2.10) k. In General. Most
Cited Cases
Sixth Amendment to the United States
Constitution entitles a defendant to an impartial
jury. U.S.C A, Const.Amend. 6.

[2] Criminal Law 110 €%21035(5)

110 Criminal Law
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a response commensurate with the severity of the
alleged misconduct. Therefore, the trial judge did
not abuse his discretion by refusing to strike Juror
28 or designate her as an alternate,

1 104 Payne now argues that a mistrial should
have been granted. We review this decision for
fundamental error. See Henderson, 210 Ariz. at 567
9 19, 115 P.3d at 607. As it was not an abuse of
discretion to refuse to strike Juror 28, it was not
fundamental error to not order a mistrial based on
her conduct,

K. Prosecutorial Misconduct

9 105 Payne contends that the prosecutor
committed misconduct by vouching for a witness,
suggesting through facts not in evidence that Payne
was 2 “bad man,” improperly leading wiimesses,
improperly extracting a diagnosis from a defense
expert, and commenting on Payne's invocation of
his right to remain silent, Payne claims these acts
constituted individual and cumulative prosecutorial
misconduct,

*20 [70] § 106 In reviewing prosecutorial
misconduct claims, we first review each allegation
individually for error, See Rogue, 213 Ariz. at 228 9
154, 141 P3d at 403, We will find an emor
harmless if we can say beyond a reasonable doubt
that it did not affect the verdict. See, e.g, State v
Nelson, 229 Ariz. 180, 189 § 36, 273 P.3d 632, 641,
cert. denied, —— U8, —— 133 8.Ct. 131, 184
L.Ed.2d 63 (2012). We then consider whether the
cumulative effect of individual allegations *so
infected the trial with unfaimess as to make the
resulting conviction a denial of due process.” State
v Hughes, 193 Ariz. 72, 79 9 26, 969 P.24 1184,
F191 (1998) {yuoting Donwelly v. DeChristoforo,
416 U.8. 637, 643, 94 S.Ct. 1868, 40 L.Ed.2d 431
(1974)).

1. Youching

9 107 In closing argument, Payne's counsel
argued that Gonzales was' more culpable than
Payne, yet she was allowed to plead guilty to
second degree murder. Payne argued this showed

that he was guilty of, at most, second degree
murder. In rebuttal, the State argued that it was
inappropriate to use Gonzales's plea agreement as a
basis for comparing culpability:

Reina Gonzales was given a plea agreement in
this case so the State could provide you with
testimony about what happened to those children,
what really happened to those children.

The Judge is not going to give you an instruction
saying if you find Reina Gonzales was given a
second degree plea, therefore you can assign the
defendant the same culpability that Reina
Gonzales was given through the plea.

The only thing that you get to consider that plea
agreement for is whether or not it impacts Reina
Gonzales'[s] credibility or bias in this case. Not
to compare guilt, not [to] compare culpability,
and not {o somehow use it as a measure of this
man's responsibility in the deaths of his children.

[71] § 108 Payne claims that the State's
argument improperly vouched for Gonzales's
testimony by referring to “what really happened.”
Because Payne objected at frial, we review to
determine whether the prosecutor's conduct was
imnproper and for harmless error.

{721{73] § 109 Prosecutorial vouching occurs
if, among other things, “the prosecutor suggests
that information not presented to the jury supports”
the evidence, testimony, or witness. State v
Vincent, 159 Ariz. 418, 423, 768 P.2d 150, 155
(1989}, When improper vouching occurs, the trial
court can cure the error by instructing the jury not
to consider attorneys' arguments as evidence. See
Newell, 212 Ariz. at 403 97 6768, 132 P.3d at 847;
State v. Lamar, 205 Ariz. 431, 441 § 54, 72 P.3d
831, 841 (2003).

[74] § 110 The prosecutor's comment that
Gonzaies would testify about “what really
happened,” considered alone, could be interpreted
to  suggest the prosecutor's Iknowledge that
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Gonzales was telling the truth, thereby improperly
bolstermg Gonzales's testimony by lending the
“prestige” of the government. See Vincemt, 159
Ariz. at 423, 768 P.2d at 155. But the prosecutor
immediately followed these three words by
discussing the jurors' duty to evaluate Gonzales's
truthfulness.

*21 [75] § 111 A prosecutor may elicit
testimony that a witness agreed to testify truthfully
as part of a plea. See Lamar, 205 Ariz. at 441 § 52,
72 P.3d at 841; State'v. McCall, 139 Ariz. 147, 159,
677 P.2d 920 932 (1983). Moreover, in a fact
situation much lilke this one, we found no error in a
prosecutor's passing statement that the witness told
police “exacily what happened.” State v. King, 180
Ariz, 268, 276-77, 883 P.2d 1024, 1032-33 (1994).

T 112 Here, Payre referenced Gonzales's plea
agreement to encourage the jurors to compare her
culpability to Payne's. The. prosecutor’s response
attempted to. ¢larify . that the jurors should not
compare culpablhty based on Gonzales's plea
agreement, but could consider the plea in
determining Conzales's credibility and .assessing
her. veracity. This. was a reasonable response to
Payne's argument,

q 113 Addltlonally, the trial court instructed the
jurors that .the lawyers' arguments were not
evidence “and that they should consider each
witness's motive or prejudice. These instructions
were sufficient to dispel any taint if vouching
occurred. Seg Newell, 212 Ariz. at 403 § .68, 132
P.3d at 847. We find any vouching error harmless.

2. Innuendo

[76] 1 114 Payne claims that the trial court
erred by denying his motion for a mistrial. after the
prosecutor improperly implied that he filed. a CPS
report- that iriggered an | investigation of - the
children's mother, Jamie Hallam. We review the
trial court's ruling for abuse of discretion. /d at 402
§61, 132 P.3d at 846.

wﬂ 113 In 2005,_ CPS investigated Hallam for

substance abuse. During re-direct, the prosecutor
asked Hallam if she knew who had reported her
drug use to CPS. When she replied that she did nof,
the prosecutor asked: “For all you know, that ccmld
have been Chris Payne?” She replied that she did
not know. Payne objected and moved for a mistrial
because he claimed that “not a shred of evidence”
suggested that he made the report. The State
responded that Payne's statement to police that he
got involved with the children because of Hallam's
drug use provided a good faith basis for the
question. The frial court denied the motion.

[77]1 1 116 Counsel's “[s]uggestion by question
or innuendo of unfavorable matter which is not in
evidence and which would be irelevant, or for
which no proof exists[,] is improper and can
constitute misconduct.” Pool v Superior Cowrt (
Fahringer ), 139 Arxiz. 98, 103, 677 P.2d 261, 266
(1984). o

T 117 The prosecutor did not commit
misconduct by asking if Payne filed the report with .
CPS because in his post-arrest statement, Payne
said several times that the children were
malnourished when they arrived at his home and
that he suspected Hallam of leaving them with
strangers while she was high on methamphetamine.
Based on these statements, .and absent .other
information to the contrary, the State had a good-
faith .basis for the question. Moreover, we fail to
see how possibly reporting Hallam constitutes
evidence “unfavorable” to Payne. Thus, the trial
court did not abuse its. discretion by denymg
Paynesmxstrzal motion,

3. Improper questzomng

*22 [781[79] 9 118 During the prosecutor's
direct examination of witnesses, Payne objected to
several questions as leading or assuming facts not
in evidence. He asserts; with little analysis, that the
prosecution's qucstscmng violated his .due process
rights, deprived him of a fair trial, and constituted
prosecutorlal misconduct. We ordinarily begin by
reviewing the trial court's ruling on the objections
for abuse of discretion.. See. State v. (Joseph W)
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King, 66 Ariz. 42, 49, 182 P.2d 915, 919 (1947).
But Payne dees not analyze the questions
individually, instead suggesting a pattern of
prosecutorial misconduct that denied him due
process. Thus, we analyze this line of questioning
as a whole.

[80][81] § 119 Leading questions suggest an
answer. State v. Simoneau, 98 Ariz. 2, 5, 401 P.2d
404, 407 (1965). Ordinarily, courts should not
permit leading questions on direct examination,
Ariz. R. Evid. 611(c), aithough such questions may
be permitted when doing so will serve “the ends of
justice,” Joseph W. King, 66 Ariz, at 49, 182 P.2d
at 919. No error occurs, however, when the answer
suggested “had already been received as the result
of proper questioning.” Stare v. Gareia, 141 Ariz
97, 101, 685 P.2d 734, 738 (1984).

l 120 The questions that Payne complains of
here took various forms, Some were leading;
others, although not leading, suggestéd facts not in
evidence. But the facts assumed in these questions
could have been, and many were, elicited through
proper . (uestioning or .were - otherwise
inconsequential. Other questions were not improper
for any reason. Payne raises on appeal. Payne
presented no evidence that the prosecutor
deliberately misframed questions, and many of
Payne's objections were sustained, after which the
prosecutor rephrased the question. Furthermore, the
trial court instructed the jurors not to consider
responses to any question for which it had sustained
an objection. The trial court sustained several
-objections and issued curative instructions. We
assume the jurors followed those instructions, see
State v. Pripce, 204 Ariz. 156, 158 § 9, 61 P.3d
450, 452 (2003), and did not considcr the questions
to which objections were sustained, In light of these
circumstances, and in the absence of any showing
of intentional misconduct, no reversible emor
occurred.

4, ASPD "diagnosis” in penalty phase
[82] ¢ 121 In the mitigation portion of the trial,
Payne called Dr. Thomas Reidy to testify that

Payne had risk factors for mcguiar psychological
development, which might have made him more apt
to abuse children. Payne claims that, on cross-
examination, the State 1mproperiy elicited &
diagnosis of Anti-Social Personality Disorder
("ASPD”) from Dr. Reidy.

9 122 To prepare to testify, Dr. Reidy reviewed
records and transcripts of interviews, but he did not
evaluate Payne or interview anyone familiar with
him. Afier Payne's direct examination of Dr
Reidy, the frial court denied Payne's objection to

- the State questioning Dr. Reidy about the criteria

for ASPD or whether Payne met these criteria. The
court, however, warned the State not to reference a
“diagnosis” of ASPD. On cross-examination, the
State asked Dr. Reidy whether Payne satisfied the
criteria for ASPD to prove an alternative
explanation for Payne's behavior.

*23 § 123 The prosecution may introduce any
evidence in the penalty phase “that is relevant to
any of the mitigating circumstances ..., regardless
of its admissibility under the rules goveming
admission of evidence at criminal trials.” A.RS. §
13-T51(C); see also State v. VanWinkle, 230 Ariz.
387, 394 9 28, 285 P.3d 308, 315 (2012).
prosecutor's questioning here rebutted Payne's
claims that he had a number of risk factors for
being an abusive parent, which might have caused
him to be abusive, by showing alternative
explanations for Payne's conduct.

9 124 Payne relies on State v. Lundstrom, 161
Ariz. 141, 146, 776 P24 1067, 1072 (1989), and
State v. Maoa&: 208 Ariz. 424, 461-62 97 157-64,
94 P.3d 1119, 115657 (2004), for the proposition
that the prosecution may not elicit a diagnosis that
is not in evidence. Payne's reliance is misplaced. In
Lundstrom, we held it improper for experts to
testify to “facts or data® if merely acting “as a
conduit for another non-testifying expert's opinion.”
161 Ariz. at 148, 776 P.2d at 1074; see also Moody,
208 Ariz. at 462 165, 94 P.3d at 1157 (to same
effect). But the prosecutor did not use Dr. Reidy as
a conduit through which to present another expert's
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opinion. Instead, she sought to elicit Dr. Reidy's
opinion that Payne showed factors consistent with
the criteria for ASPD. Moreover, Dr. Reidy did not
give a “dmgnosxs” of ASPD. Thus, the questioning
-did not constitute misconduct. Because we find no
error in the prosecutor's cross-examination, Payne's
Eighth Amendment arguments also fail.

5. Comment on Payne’s right to silence in opening
Statement

% 125 Payne claims that the prosecutor
improperly commented on his right to silence by
referring, in her opening statement, to what Payne
“is going to tell you” At the conclusion of the
opening statement, Payne moved for a mistrial,
which the court denied.

[83][84] § 126 We review a trial court's ruling
on a motion for mistrial for abuse of discretion
because the trial court is in the best position to
determine the effect of any inappropriate
statemnents. Newel, 212 Ariz. at 402 § 61, 132 P.3d
at 846, But because “the protection against self-
incrimination includes freedom from adverse
consequences flowing from defendant's exercise of
his right,” it is reversible error to refer to a
defendant's “protected silence,” Stare v. Carrillo,
156 Ariz. 125, 128, 750 P.2d 883, 886 (1988), if
jurors would “naturally and necessarily perceive it
to be a comment on the defendants failure to
testify,” State v. Rutledge, 205 Ariz. 7, 13 § 33, 66
P.3d 50, 56 (2003).

{851 9 127 In her opening statement during the
guilt phase, the prosecutor told the jury, “you are
going to hear from the defendant himself. The
interview that he gave to the pohce officers on
March 1, 2007. And you are going to hear that he
lied, too, in the beginning.” In the next several
gsentences, the prosecutor refermred to things the
defendant said “throughout the interview.” But then
she started discussing what Payne is “going to tell
you.” Payne argues that each of these commenis
improperly directed the jury's attention to his
exercise of his right not to testify.

*24 [86] § 128 The State did not err in its
openmg statement by referring to comments Payne
made in the taped interview. See Rutledge, 205
Ariz, at 14 7 38, 66 P.3d at 57. The prosecutor's
comments about what Payne “is going to tell you”
are a closer call. Taken in context, however, they
were not “calcuniated to direct the jurors' attention to
[ Payne's] exercise of his fifth amendment
privilege” because they too referred to evidence
from the taped interview. See State v. McCutcheon,
159 Ariz. 44, 45, 764 P.2d 1103, 1104 {1988). As
such, the prosecutor’s comments did not constitute
reversible error and the trial court did not abuse iis
discretion in denying Payne's mistrial motion.

6. Connment on Payne's lack of emotion during trial
[87][83] 9 129 Payne argues that, in closing
arguments, the prosecutor improperly referred to
Payne's lack of emotion during irial. Because he
did not object, we review for fundamental error. ¥

9 130 In its guilt-phase closing arguments, the
State compared Payne's lack of emotion at trial to
the excessive emotion he displayed during his
interrogation. We have not confronted directly
whether a prosecutor may ask jurors to consider a
defendant's affect at trial, but most courts that have
addressed this issue have .found such comments
improper. See, e.g., United States v. Mendoza, 522
F.3d 482, 451 (5th Cir2008) (stating that
“courtroom demeanor of & non-testifying criminal
defendant is an improper subject for comment”);
United States v. Schuler, 813 F.2d 978, 981 (Gth
Cir.1987) (holding that, “in the absence of a
curative instruction,” a comment on “off-the-stand
behavior” violates.the due process clause); United
States v. Pearson, 746 F2d 787, 796 (llth
Cir.1984) (to same effect); United States v. Carroll,
678 F.2d 1208, 1209-10 (4th Cir.1982) (to same
effect). But see Cunningham v. Perini, 655 F.2d 98
(6th Cir.1981) (per curiam) (upholding comments
because  they referred to conduct and demeanor
rather than failure to testify).

[891{90] § 131 The differing rvesulis in these
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cases turn on the courts' views of the legitimate
arguments on each side. We urge courts and
prosecutors to proceed cautiously in this area, given
its dubious relevance and potential to implicate a
defendant's right not to testify. We decline to set
forth an abselute rule that such statements are
always improper, however, preferring to let trial
courts assess the totality of the circumstances in
each case, We caution that while the jury may
observe a defendant's demeanor, a prosecutor's
reference fo the demeanor of a non-testifying
defendant may draw attention to the defendant's
failure to testify and is based on evidence not
presented at trial and not covered by any jury
instruction. See Mendoza, 522 F3d at 491,
Although we conclude that the Staie's comment
here was improper, we do not find fundamental error.

7. Question re lack of remorse in penalty phase

[211[92] 9 132 Payne claims that it was
improper for the prosecutor to ask Dr. Reidy
whether lack of remorse is a characteristic of
ASPD. Payne ohjected and moved for a mistrial,
The court overruled the objection and denied the
motion, We review the trial court's ruling for abuse
of discretion. Newell, 212 Ariz. at 402 § 61, 132
P.3d at 846.

*25 9 133 The prosecutor's guestion here did
not ask about Payne's remorse, but rather asked
whether lack of remorse was a factor in
determining ASPD. 1t was one of several questions
rebutting Payne's suggestion that risk factors in his
background led Payne to abuse his children. Thus,
although Payne did not raise remorse as a
mitigating factor, the guestioning was relevant and
not unduly prejudicial. It therefore was not improper.

8. Cumulative error .

(9317941 § 134 Payne claims that the
prosecutor's comments gave rise to reversible
cumulative error. In analyzing such issues, we
examine whether the cumulative effect of
individual allegations “so infected the trial with

unfairness as to make the resulting conviction a
denial of due process.,” Hughes, 193 Ariz. at 79 §
26, 969 P.2d at 1191 (quoting Donnelly, 416 US, at
637). Cumulative error warrants reversal only if
misconduct was “so pronounced and persistent that
it permeate[d] the entire atmosphere of the trial,”
id (guoting State v. Atwood, 171 Ariz. 576, 611,
832 P.2d 593, 628 (1992)), indicating that “the
prosecutor intentionally engaged in improper
conduct and did se with indifference, if not a
specific intent, to prejudice the defendant,” Roque,
213 Ariz. at 228 § 155, 141 P.3d at 403 (internal
guotation marks omitted).

[95] § 135 Payne has not shown misconduct
that permeated the trial and infected it with
unfairness, and so we reject his claim of cumulative
error.

L. Aggravation Phase Jury Instructions .

961 { 136 Payne challenges several sentencing
instructions. We review the trial court’s decision to
refuse a requested instruction for an abuse of
discretion, Johnson, 212 Ariz. at 431 9 15, 133 P.3d
at 741, and review de novo whether the trial
instructions as a whole correctly state the law, State
v. Bocharski, 218 Ariz. 476, 487 47, 189 P.3d
403, 414 (2008). '

1. § 13~751(F)}(8): "one or more other homicides"”
[97][98] 9 137 Payne argues that the trial court
erred by failing to detail the elements required for
the jury to find the (F){8) aggravating circumnstance.
The instruction given Sstated: “the defendant has
been convicted of one or more other homicides, and
those homicides were commifted during the
commission of the offense.” Payne correctly notes
that this instruction was insufficient because it fails
to inform the jurors that they must find a temporal,
spatial, and motivational relationship between the
homicides. See Dann 11, 220 Ariz. at 364 9 57, 207
P3d at 617. Because Payne neither requested
further instructions nor objected at trial, however,
we review for fundamental error. See State w.
Hargrave, 225 Ariz. 1, 14 47, 234 P.3d 569, 582
{2010). We have previously found harmless error
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